I Introduction
For the better part of the past century, legal scholars have been sceptical about the coherence of the idea of 'ownership.' 1 Ownership was (and by the rights of others, is taken to be the locus classicus of an exclusion-based approach. 6 Contemporary proponents of a boundary approach have modernized Blackstone, recognizing that dominion is not absolute but insisting that ownership is essentially constituted by the exclusion of others from the object owned. 7 A boundary approach, unlike a bundle-of-rights approach, properly recognizes that there is a concept of ownership at work in law, but it does not account for the phenomenon of ownership: it fails to explain its crucial features. 8 We might better characterize a boundary approach as a theory of non-ownership. The focus of analysis for a boundary approach is on the position of non-owners, which it defines in terms of a general duty not to cross over the boundaries of objects one does not own. A boundary approach, in effect, relies on a process of elimination to distinguish owners from non-owners: an owner is the last person standing after the exclusion of everyone else from the object owned. But this provides only the weakest account of the owner's special position within the boundaries of the thing: by default, after the exclusion of others, the owner is left at liberty to use the thing.
The grain of truth in a boundary approach is that ownership is indeed an exclusive right. But a boundary approach wrongly assumes that what it means for ownership to be exclusive is that others generally have a duty to exclude themselves from the object owned. In conflating the concept of an exclusive right with that of the right to exclude, proponents of a boundary approach trade on an ambiguity in the meaning of 'exclusive.' There is a distinction between a right that is exclusive in the sense that it has the function of excluding others from the object of the right and one that is exclusive in the sense that its holder occupies a special position that others do not share. I argue here that ownership, like sovereignty, is an exclusive position that does not depend for its exclusivity on the right to exclude others from the object of the right. What it means for 6 See Merrill & Smith, 'What Happened,' supra note 2. See Thomas Merrill, 'Property and the Right to Exclude ' (1998) [Waldron, Right] ('The lawyer certainly who is concerned with the day to day affairs of all these people will not be interested in finding out which of them really counts as an owner. His only concern is with the detailed contents of the various bundles of legal relations'). But see J.W. Harris, Property and Justice (Oxford: Clarendon Press, 1996) at 69 -72 (arguing that 'ownership is not a conveyancer's problem but it is a conception -or rather a battery of conceptions -internal to the law') [Harris, Justice] .
ownership to be exclusive is just that owners are in a special position to set the agenda for a resource. 9 Ownership's exclusivity is simply an aspect of its nature as a position of agenda-setting authority, rather than, in itself, the essence of ownership. An exclusivity-based approach better explains the nature of ownership and also the institutional structure on which it depends. Ownership requires not that others keep out so much as that they fall in line with the agenda the owner has set. The law preserves the exclusivity of ownership not by excluding others but by harmonizing their interests in the object with the owner's position of agenda-setting authority. 10 The law accomplishes this in two ways. First, familiar property law doctrines, such as the rule against perpetuities, easements law, and finders' law, carve out a position of authority for owners that is neither derived from nor subordinate to any other's. These and other rules create the institutional structure that permits the owner to function as the supreme agenda setter for the resource. Secondly, propertyrelated tort law protects the owner's exercises of authority by obligating others to act in a way that is consistent with the owner's actual or imputed agenda. I will argue that this, and not the protection of a right to exclude others from the object, is the proper function of the law of trespass.
An exclusivity-based approach to ownership revives the old analogy of ownership to sovereignty. Ownership, like sovereignty, relies on a kind of notional hierarchy, in which the owner's authority to set the agenda is supreme, if not absolute, in relation to other private individuals. By analysing ownership in terms of exclusion, a boundary approach fails to explain the true significance of much of property law and property-related tort law to the creation and preservation of the owner's special position.
I begin in Part II with an explanation of the exclusion-based approach to ownership and its shortcomings. A right to exclude, I argue, does not define the contours of the owner's special position. Part III introduces the idea that ownership is a special position of agenda-setting authority, drawing in particular on the law of adverse possession to illustrate this claim. In Part IV, I argue that the exclusivity of the owner's position does not necessarily depend on exclusion of others from the owned 9 Eduardo Peñalver helpfully suggested the term 'agenda setting.' 10 My focus is on the concept of ownership rather than the concept of property more generally. It is important to distinguish between the two. Property includes interests in resources that are subordinate to the owner's, such as easements, mortgages, and possessory rights. See J.W. Harris, 'Legal Doctrine and Interests in Land' in J. Eekelar & J. Bell, eds., Oxford Essays in Jurisprudence (Oxford: Clarendon Press, 1987) 167, for a description of the features of non-ownership interests in land.
object; rather, ownership depends on rules that ensure the supremacy of the owner's agenda-setting authority and on rules that ensure that others fall in line with the owner's agenda. This, I argue, is the function of trespass law and of certain core property doctrines, including the rule against perpetuities. In Part V, I consider and reject the view that the justifiability of ownership in terms of freedom depends on the right to exclude others from the objects of the right. Part VII concludes.
II From exclusion to exclusivity
A WHAT IS AN EXCLUSION-BASED APPROACH?
I begin here by examining the basic features of an exclusion-based approach, then move on to explain why it fails to explain crucial aspects of the nature and structure of ownership. Exclusion-based accounts of property emerge from a range of very different normative and methodological approaches. 11 One cluster of theories is, broadly speaking, rights based. 12 From this group, I will focus on the work of James Penner, one of the most influential proponents of a boundary approach, who analyses the nature and structure 11 See Thomas W. Merrill, 'The Landscape of Constitutional Property' (2000) 86 Va.L.Rev. 885 at 971 [Merrill, 'Constitutional Property'] ('Whether one calls this the right to "determine how the object shall be used and by whom," or a "right to exclude others from things which is grounded by the interest we have in the use of things," or the right of "direct trespassory protection," or the "gatekeeper" right, this conclusion has been independently reached over and over again'). See also Waldron, Right, supra note 8 at 39; Jeremy Waldron, 'Property' in Edward N. Zalta, ed., The Stanford Encyclopedia of Philosophy, online: The Stanford Encyclopedia of Philosophy , http://plato.stanford.edu/entries/property/ . [Waldron, 'Property'] ('Society simply pledges itself to enforce the rights of exclusion that ownership involves wherever those rights happen to be'); Penner, Idea, supra note 5 at 71; James Harris, Property and Justice (Oxford: Clarendon Press, 1996) at 13 [Harris, Justice] ; Kevin Gray, 'Property in Thin Air ' (1991) of property rights in terms of our enduring interest in determining the use of things. 13 The exclusion of others is how the law goes about protecting this interest, which is one aspect of our more basic interest in personal autonomy (control over one's material environment is a component of an autonomous life). 14 It is not only rights-based accounts of property that emphasize exclusion; there are also utilitarians in the camp. 15 Most prominently, Thomas Merrill and Henry Smith have developed a cost-based account for the exclusion strategy that they argue is typical 16 of ownership, eschewing the modern utilitarian preference for a bundle-of-rights approach. 17 Property rights are defined in terms of exclusion because the alternative, defining them in terms of specific use rights (a governance strategy), presents greater information costs that typically outweigh the benefits of the greater precision governance rules provide.
The challenge I face in this section is to identify the common aspects of these diverse exclusion-based accounts. 18 While, ultimately, these theorists 13 Penner, Idea, supra note 5. Jeremy Waldron offers an important rights-based analysis of ownership in which decisional authority is preserved by the right of exclusion. See Waldron, Right, supra note 8 at 294, describing the rights and powers associated with ownership, including 'the exclusive right to determine what shall be done with a resource; connected with first the right to exclude others from the use of a resource; and characteristically, the power to alienate one's rights over a resource on whatever terms one thinks appropriate.' See also Jeremy Waldron, 'Property Law' in Dennis Patterson, ed., A Companion to Philosophy of Law and Legal Theory (Oxford: Blackwell, 1996) 3 at 6 (defining ownership in terms of the decisional authority that separate individuals (or groups) have over separate objects). 14 See Penner, ibid. at 71 ('use serves a justificatory role for the right, while exclusion is seen as the formal essence of the right'). Cf. Waldron, Right, supra note 8 at 168-9, exposing the weakness in the argument that exclusion is practically necessary if resources are to be used. The 'boundary approach' that I describe here will be at best a rough amalgam of these different views. Ultimately, it does not do justice to any one writer's account but, rather, may disagree about whether a right to exclude is essential to the idea of property, practically necessary to serve the interests that motivate property, or simply typical of rights that are in rem, they appear to agree that -at the very least -what we mean when we say that ownership is exclusive is that owners have a right to exclude 19 and that the right to exclude has a certain effect: the indirect creation of the space within which the owner's liberty to pursue projects of her choosing is preserved. 20 Ownership, on an exclusion-based or boundary approach, is the product of a norm that protects the boundaries around an object so as to exclude the whole world but the owner. 21 The owner controls access to the attributes of the resource within the boundaries, which are hers in virtue of the exclusion of others. An owner has, in effect, a gatekeeping function. 22 The salient shortcoming of a boundary approach is that it fails to take the owner's special position as an object of analysis that is independent of the right to exclude. 23 The essential feature of ownership on a boundary aims simply to examine what an emphasis on exclusion and boundaries reveals about ownership. 19 Penner thinks that a 'right to exclude' suggests a right of self-help and prefers the language 'right of exclusion,' correlating to a duty of non-interference. Penner, Idea, supra note 5 at 70. 20 See Smith, 'Property Rules,' supra note 16 at 1772, for a discussion of the overlap between autonomy-based and information-cost-based approaches. 21 As Carol Rose notes, land is the paradigm of property on this approach, perhaps because land is easy to conceive of in these terms. (property specifies which person acts as gatekeeper). 23 Exclusion-based approaches vary in the extent to which they consider ownership itself to be an object of analysis. Harris, Justice, supra note 11, gives ownership equal billing with the right to exclude by pointing out that property institutions entail both trespassory rules and a spectrum of ownership interests. In so doing, he rejects the view that the content of ownership (use privileges, control, and transmission powers) is set by what he calls trespassory rules, although he acknowledges their essential protective role. According to Harris, the content of ownership is determined by variable cultural assumptions. But this is not so far off the views of most proponents of a boundary approach. Few would deny that restrictions on the uses we can make approach is that others have a duty not to cross over the boundary of the object owned without permission. 24 Within the boundaries of her right, the owner is simply at liberty to use the resource, but this liberty is not otherwise guaranteed. 25 Put more starkly, ownership is nothing more than the space left for the use of the thing by the owner once others are kept out. As Penner puts it, ownership is 'the right to determine the use . . . of a thing in so far as that can be achieved by others excluding themselves from it.' 26 Merrill has a similar take on how ownership is the effect of a right/duty of exclusion: simply by virtue of the exclusion of others, owners are free to determine the use of things. He writes, A's right to exclude with respect to Blackacre leads directly to A's right to dictate the uses of Blackacre, because no one else will be in a position to interfere with the particular uses designated by A. 27 Smith, similarly, emphasizes that the law gives the owner 'an openended set of uses implicitly by giving the owner the right to exclude others from the asset.' 28 An owner's property right is thus the reflex of a simple and general duty to 'keep off' that is signalled by the boundaries of the thing and that requires neither a deep contextual knowledge of the situation nor the personal acquaintance of the owner. 29 The information of our property reflect our society's values and commitments but simply emphasize the dominant role of exclusion in determining the open-ended character of ownership. The difference between Harris's approach and a boundary approach is the attention he gives to the different forms of ownership interest along what he calls the ownership spectrum. 24 See Merrill & Smith, 'Morality,' supra note 4 at 1871 ('An intentional trespass occurs when the defendant knowingly or deliberately crosses the boundary lines of another's land, either personally or with an object large enough to displace the owner of possession'). 25 See also Merrill & Smith, 'What Happened,' supra note 2 at 389 (suggesting that the right to exclude protects use indirectly). 26 Penner, Idea, supra note 5 at 103 [emphasis added]. See Penner, 'Justification,' supra note 22 (ownership provides owners with a realm of non-interference in which they may realize the value of particular things, which, in virtue of this protection, they are said to own). See also Penner, Idea, supra note 5 at 72 -144 (describing that right as being shaped by the duty others have to exclude themselves). 27 See Merrill, 'Exclude,' supra note 6 at 741. According to Smith, exclusion is the only way to secure to the owner an open-ended sphere of choice. See Smith, 'Property Rules,' supra note 16 at 1759 -62; Smith, 'Nuisance,' supra note 4 at 979 ('The right to exclude is built around a signal -presence inside or outside a boundary -that is not directly tied to use but that when invoked protects an owner's interest in use indirectly'). 28 Smith, 'Property Rules,' ibid. at 1759. 29 Penner, Idea, supra note 5 at 28; Merrill & Smith, 'Interface,' supra note 22 at 794 (in rem rights offer standardized packages of duties of abstention that apply automatically that a person needs to avoid trespass is simple and impersonal, insofar as it is communicated by the boundaries of the object itself. 30 In sum, the ability of the owner to use and dispose of her thing is simply the effect of her right to exclude others generally. It does not, on this view, represent any additional power or require any separate justification. 31 Proponents of a boundary approach acknowledge the gap between form and substance, between the right to exclude and our interest in using things. Penner argues that exclusion is practically necessary and certainly sufficient to protect our interest in using things. Smith argues that it is this gap that permits property rights to be defined with lower information costs: through the exclusion of others, the law indirectly protects a wide swathe of activities, rather than engaging in the more costly strategy of directly protecting specific use interests. 32 They emphasize that it is 'absolutely vital' to grasp the importance of the in rem nature of property, which means that bearers of rights and duties relate to each other through the thing but not to each other directly. 33 These arguments are geared to respond to a bundle-of-rights approach, which pulls in the direction of disaggregating the concept of ownership into a shifting bundle of use rights. Against a bundle-of-rights approach, it is important to make the case that ownership protects an open-ended set of choices and that ownership is impersonal. A boundary approach does not mischaracterize ownership in this respect; but it misunderstands the role to all persons in the society when they encounter resources that are marked in the conventional manner as being 'owned'). 30 A significant weakness of the boundary approach is the undue reliance it places on the physical boundaries of property to signal to others generally to keep out. of exclusion in producing an open-ended and impersonal right, and, ultimately, it does not say enough about the owner's position. I explain below that the law does not rely on exclusion to carve out the position of owner and that it is not the thing but the agenda for the resource that mediates the relationship between owners and others.
A final clarification is in order concerning the use of the concept of exclusion by proponents of a boundary approach. The role of exclusion on a boundary approach is not to be confused with the kind of exclusion that Felix Cohen made famous in 'Dialogue on Private Property.' 34 Cohen summarized the idea of property in terms of the following label:
To the world:
Keep off X unless you have my permission, which I may grant or withhold. Signed: Private citizen Endorsed: The state As much as this sounds like a boundary approach, Cohen and other realists did not link exclusion to the distinctive essence of property. A right to exclude, for the realists, refers just to the enforceability of the right in question. 35 Cohen appears to have meant simply that a property holder has a right to draw on the power of the state to enforce the right, whatever its content, against others. The security of property rights, on the realist view, depends on a state-backed right to exclude. As Cohen put it, property rights simply 'wouldn't amount to anything if you couldn't exclude others' from interfering with the right. But the same could be said of any right. Indeed, for the realists, exclusionmeaning the state protection of the right -is a feature not just of property rights but of all private rights that the state enforces. This, of course, brings into question the difference between in rem and in personam rights, which for the realists was a distinction in degree, not in kind.
In short, while the realists put forward the right to exclude as a necessary feature of (all) rights, exclusion in their sense does not constitute the distinctive feature of property, as it does on a boundary approach, and does not speak to control over real and determinate boundaries. As The most basic criticism we can make of a boundary approach is that we cannot look to the right/duty of exclusion to define the contours of an owner's position. 37 I will consider here examples of ownership in which variations in the scope of the owner's position are not reflected in variations in the duties others have to exclude themselves from the thing. The conclusion that I draw from this exercise is that exclusion does not deserve the emphasis it receives in conceptual analyses of ownership. There is, in other words, too much of a gap between the form ownership is thought to have, on an exclusion-based approach, and the substance of the right. One way to respond to the inflexibility of an exclusion strategy is to revert to ad-hocery to explain differences in owners' positions: variations in the scope of ownership authority are simply external restrictions on the owner's position. I explain below why this option is unsatisfactory before going on to introduce the idea of ownership as a position of agenda-setting authority preserved by exclusivity rules. It is the language of agenda setting that permits us to explain the variations in the scope of the owners' positions in the examples to which I now turn. Imagine for a moment that a person hikes past Greenacre, land heavily burdened by restrictive covenants, next past Pinkacre, land subject to Aboriginal title, and finally past Blackacre, land that is owned in fee simple, the least restricted form of ownership in the common law. Does her duty to exclude herself change or vary with the kinds of positions that the respective owners have? Proponents of a boundary approach 36 Cohen, 'Dialogue,' supra note 34 at 370. 37 I discuss below attempts to refine exclusionary views of ownership by introducing concepts such as 'governance,' in which the owner's general right to exclude is subject to one-off accommodations of the interests of others. See note 39 infra and accompanying text. This might explain limits on an owner's position, but it does not explain the nature of the owner's position in terms that are intrinsic to it.
would want to argue that our hiker has the same duty not to jump the fence into Pinkacre and Greenacre as she would have with respect to Blackacre; she would otherwise be required to know something about the owner and her particular relationship to her property. Potential trespassers are, according to exclusion-based approaches, supposed to be able to avoid such intimate inquiries into the identity of the owner(s) and to rely instead on a simple keep-off message. Let us assume that the duty of exclusion conveys a simple and unwavering keep-off message. At the very least, we should conclude that this duty of exclusion tells us very little about the nature of the position that it protects. Take Pinkacre, subject to Aboriginal title. Aboriginal title, when seen from the perspective of Canadian law, is a form of ownership right. It is subject to a limit on uses that are inconsistent with the traditional use that gave rise to title in the first place. 38 Thus, if an Aboriginal group's hunting activity on a parcel of land leads to the recognition of Aboriginal title, then strip mining, which is inconsistent with hunting, is outside the For the limited purposes of this article, I argue (only) that a theory of ownership ought to be able to account for these proprietary aspects of Aboriginal title. On an exclusivity-based view of ownership, the distinction between territorial and proprietary claims to land is less dramatic than on an exclusion-based view: all ownership is a kind of authority, the legality of which might depend on constraints on abuse of power or other public trust constraints, topics I will leave for another paper. I make no claims here about independent Aboriginal perspectives on ownership rights in land, which are not fully represented in authority of the Aboriginal group holding title, but other non-traditional uses -say, running an eco-tourism business -may be within the authorized range of uses. From the point of view of potential trespassers, which is the point of view that proponents of a boundary approach characteristically take, the exclusionary aspect of Aboriginal title would be the same as that of privately owned land. Proponents of a boundary approach would have to concede that, to the extent that a 'keep out' signal is conveyed to a potential trespasser when she confronts non-Aboriginal land, the same signal is conveyed when she approaches Aboriginal land. Outsiders do not enjoy greater liberty with respect to Pinkacre in keeping with the greater restriction placed on the agendas that Aboriginal people are able to pursue. The same is true of Greenacre, subject to a restrictive covenant. Restrictive covenants prevent an owner from setting certain agendas with respect to the land, although the boundary of Greenacre is exactly where it would be if the land were unburdened by restrictive covenants. A proponent of a boundary approach would hardly be able to insist that the limits on the agendas the owners can pursue in these cases are reflected in a correlative variation in the scope of the duty others have to exclude themselves. But in that case, it is of little value to look to the right/duties of exclusion to tell us about the position that owners occupy. An emphasis on exclusion leaves us unable to describe important structural limits on the owner's authority.
The question that comes to mind here is whether refinements on a basic exclusion approach might not address this lacuna just as well as, or better than, the shift in conceptual starting-points that I will argue for in this article. Smith, for instance, argues that while the core of property is exclusion, every property system refines this basic approach in certain contexts. These refinements, which he calls governance rules, balance the interests of specific individuals in the use of a thing. But governance rules do not explain variations in the owner's position in terms that are internal to the concept of ownership. Merrill and Smith treat a governance strategy as the preserve of a kind of bundle-of-rights approach, writ small. Governance rules represent the kind of ad hoc, pragmatic determination of use rights that is characteristic of the bundle-ofrights approach more generally. 39 And a bundle-of-rights approach, as we have seen above, does not contribute to a coherent idea of ownership. On a governance strategy, unlike on the exclusion strategy, the owner is not picked out as special vis-à-vis others. 40 This is why Smith, along with Merrill, contends that when we move beyond what they consider the core of ownership (i.e., exclusion) toward these refinements on it (governance), 'the simple robust morality supporting exclusion gives way to a more pragmatic situational morality.' 41 The courts and legislatures, in other words, find themselves balancing the interests of competing users in these contexts rather than crafting their response around the owner's special position. 42 A governance strategy does not refine our understanding of the concept of ownership so much as retreat from the concept of ownership toward ad-hocery to explain structural variations in the positions owners occupy.
It might be argued that the variations in the owner's positions with respect to Pinkacre and Greenacre are not structural features of ownership and so are appropriately treated as external limits on the core of ownership. Surely some limits on what an owner can do with her property do not bear on the structure of ownership itself, and we should not expect to account for them in describing the position an owner occupies -criminal prohibitions on murder that limit what the owner can do with her gun, for instance, or a municipal by-law prohibiting graffiti on external walls that limits what an owner can do with her house. But we can distinguish between duties that are freestanding and external to ownership, on the one hand, and internal or structural variations in the scope and kind of agenda-setting authority that an owner has, on the other. The limits suggested by restrictive covenants and Aboriginal title are variations in the scope and kind of authority that the owner has. It would not do to explain these as ad hoc modifications to some more basic position. Restrictive covenants are enforceable in equity precisely because they are structural features of the servient tenement owner's right. 43 Thus, the cases that recognize equity's jurisdiction to enforce restrictive covenants have carefully noted that restrictive covenants are internal limits on the scope of ownership rather than baseline that judges protect. Merrill & Smith, 'Morality,' supra note 4 at 1861 -2; see also Henry E. Smith, 'Self-Help and the Nature of Property' (2005) independent obligations that a person has. 44 As these cases point out, if restrictive covenants were indeed independent obligations that bind the owner of a servient tenement, they would contradict the common law rule that a person cannot be forced to assume a burden that she did not voluntarily undertake. Similarly, it is a structural feature of Aboriginal title as it is articulated in Canadian law that groups holding title lack authority to put their land to uses inconsistent with the traditional uses underlying title. Aboriginal people are not subject in law to any separate and externally imposed duty to act in a way that is consistent with the use that grounded Aboriginal title in the first place; they do not breach a duty that sounds in damages or penalties if they engage in inconsistent use. They simply lack the (ownership) authority to do so. 45 We simply cannot learn enough about the shape of the owner's position by defining ownership in terms of exclusion. The form that ownership takes is much more closely allied to its purpose than proponents of a boundary approach acknowledge. The way in which restrictive covenants or the limit on non-traditional uses affect the contours of ownership can only be explained using the concept of agenda setting. The limits on authority in these cases are limits on the kinds of agendas that the owners can set and pursue.
III An exclusivity-based approach to ownership A AGENDA-SETTING AUTHORITY Ownership, seen from a boundary approach, is a gatekeeping position. The essential feature of ownership, on this account, is the power to determine who can enter and who must keep out. A boundary approach assumes that the exclusivity of the owner's position depends on the exclusion of others from the object owned. The core insight that I defend here is that ownership is an exclusive right that does not 44 In Rhone, ibid. at 432-3, Lord Templeman held that '[e]quity does not contradict the common law by enforcing a restrictive covenant against a successor in title of the covenantor but prevents the successor from exercising a right which he never acquired.. . . Equity can thus prevent or punish the breach of a negative covenant which restricts the use of land or the exercise of other rights in connection with land.' See Amberwood, ibid. at para. 31 (explaining that in Rhone, 'the enforcement of a negative covenant in equity did not contravene the common law rule of privity of contract because, in essence, equity was simply giving effect to a legal right whose scope was restricted by the covenant' [emphasis added]). 45 More commonly, the effect of the limit is that actions that are otherwise illegal cannot be justified by appeal to proprietary authority where the actions themselves are inconsistent with the traditional uses that might have given rise to title in the first place. See R. v. Denault, 1998 CarswellBC 3041 (Prov. Ct.).
always depend for its exclusivity on protecting the boundaries of the thing. This insight raises two questions. First, what kind of an exclusive position is ownership? And, second, by what means does the law carve out an exclusive position for owners, if not through the exclusion of others from the object owned? I will begin here with the first question and will take up the second in Part IV below.
Ownership is, as a boundary approach indicates, an exclusive right. But the exclusivity of ownership does not describe the essence of ownership. There are many exclusive positions that are not ownership positions: judges have exclusive jurisdiction in their courtrooms; parents are exclusively in charge of their child's well-being; a sovereign has exclusive authority within her jurisdiction. What is distinctive about the exclusive position that owners occupy? Ownership's defining characteristic is that it is the special authority to set the agenda for a resource. The exclusivity of ownership is just one aspect of ownership's character as a position of agenda-setting authority.
We can illustrate the centrality of the owner's special agenda-setting authority to the idea of ownership by looking at how property law conceives of the most basic threat to the owner's position, adverse possession. The law of adverse possession has a transformational effect: a squatter who is a mere trespasser before the expiry of the limitation period is transformed into the owner once the limitation period has elapsed. 46 Common law jurisdictions have now split on what is required for a squatter to obtain title to land through adverse possession. A dominant Canadian approach, which until recently was also the approach in England and Australia, requires a squatter, in effect, to oust the owner. 47 to introduce hurdles into the law of adverse possession on the basis of such policy considerations. 52 However, it is a mistake to see the inconsistent use test as a policy tool designed to punish or limit deliberate squatters. The inconsistent use approach to adverse possession, in fact, speaks to the core characteristics of ownership and, at the same time, to the limited relevance of exclusion to the concept of ownership. 53 On this model of adverse possession, it is not enough for a deliberate squatter merely to show that she has challenged the owner's gatekeeping function by physically occupying the land in question without permission. She threatens the essential core of the owner's position only by challenging the owner's more basic agenda-setting function, by showing that her use is inconsistent with the original owner's agenda. 54 An attack on the owner's right to exclude is not on its own a subversion of the owner's position: repeated trespass may undermine the effectiveness of an owner's gatekeeping function, but repeated trespass alone will not dislodge the owner from her position as the agenda setter. 55 To be an owner, then, requires that one hold on to one's exclusive position as the supreme agenda setter. It is precisely because the core of ownership is a special agenda-setting authority that adverse possession is such a threat to the owner's position. By acting in a manner inconsistent with the owner's intended use of the supra note 48 at 1048 (citing Richard Epstein, Thomas Merrill, Richard Helmholz, Richard Posner, and others on the immorality of deliberate squatting). 52 See Pye, supra note 47 at paras. 32 -45 (describing the inconsistent use test as 'heretical'). The concern is that it introduces elements into the law of adverse possession that were abolished in the 1833 reforms to the law, on which modern statutes of limitations in Ontario, England, and Australia are based. This concern has been echoed in recent Canadian case law. See, e.g., Bradford, supra note 48 at para. 80. In the 1970s, there was a backlash against a particularly egregious variant of the inconsistent use test that deemed occupation by a deliberate squatter to be non-adverse, or with the implied permission of the owner. The realists may not have made the best use of the analogy of ownership to sovereignty by using it to explain the domination potential of ownership. There are, however, other aspects of the analogy that are helpful to explain the exclusivity of ownership. Ownership most closely resembles sovereignty in its structure as a supreme right rather than in its substance as a position of power. Ownership, like sovereignty, relies on the notion of hierarchy: others need not be excluded from the owned resource, so long as their position is subordinate to the owner's. Thus, an owner is not necessarily the only decision maker with respect to a resource. By analogy, a sovereign's exclusive political authority does not require that others exclude themselves from her territory. While the exclusion of others might place the sovereign in the exclusive position to control the goings-on in her territory, a sovereign does not need to reserve all decisions to herself in order to rule. (In the case of sovereignty, in fact, the exclusion of others does not just over-protect but undermines the possibility of political authority: sovereigns need subjects. 59 )
Just as a sovereign governs a territory without making all decisions that concern it, so the fate of a thing is not solely a function of an owner's decisions. 60 Ownership does not imply mastery of a thing (which would indeed require exclusion of others to be effective, insofar as another's use of a thing would reduce the extent to which the owner's will alone the idea that the view of law as sanctions backed by force does not explain the normativity of law. See also Grant Lamond, 'Coercion and the Nature of Law' (2001) 7 Legal Theory 35. 59 While an exclusive position is not necessarily exclusionary, and indeed, in the case of sovereignty, may be harmed by the exclusion of others, a limited pairing of exclusion with exclusivity may strengthen the position. For instance, a sovereign enjoys greater security where she has the power to demand that treacherous subjects go into exile. Similarly, a right to exclude is not essential to ownership. 60 Although exclusion-based approaches concede that ownership is not absolute, ownership is taken to mean the freedom to master the thing. dominates). Thus, not surprisingly, the character of ownership is not lost where others have a part in determining what happens to a resource. An easement holder, for instance, is at liberty to pave the road over which she has a right of way. 61 A bailee is at liberty to handle, and even alter, a piece of jewellery that she has been hired to repair or, in some circumstances, to part with possession of it temporarily to someone more expert than she. 62 While others may be in a position to make some decisions that affect the resource without undermining the possibility of ownership, the owner's position -like the sovereign's -is necessarily supreme. It is a position that can neither be derived from nor subordinate to another's. The same, of course, is true of sovereignty. A municipality, for instance, is not sovereign, because its authority is derived from another entity (the province) and because that other entity is in a position to abrogate its authority. For a person to be described as the owner of a resource, she must be in a position that is, like a sovereign's, supreme. Finally, while ownership is like sovereignty, it is not actually a form of sovereignty. 63 Owners are supreme vis-à-vis other private individuals but not, qua owners, sovereign vis-à-vis the state that provides the authoritative assurances of legitimacy necessary for ownership. Ownership, like sovereignty, is an exclusive position that does not necessarily entail the exclusion of others from the object of the right. In some cases, not only is exclusion unnecessary, it would not be sufficient.
Consider the classic story of the rogue who fraudulently mortgages or sells off another's property. The rogue's fraud, if effective against the true owner, would usurp the owner's exclusive authority to decide when to dispose of his property and so would strike at the very heart of ownership, but it need not involve any invasion of the boundaries of the thing itself. The rogue can purport to mortgage or sell the property without ever setting foot on the land in question. Exclusion rules on their own are thus insufficient to protect the owner's exclusive position from the rogue's machinations. The threat posed by the rogue reveals that (a) it is possible to harm an owner's position without invading the boundaries of his property and (b) exclusion rules do not adequately preserve the owner's exclusive authority to set the agenda for a resource against these fundamental challenges. How does the law maintain the exclusive position of the owner, if not through exclusion? In the case of the fraudster, the law protects the owner's agenda-setting authority directly, not by obligating the buyer to exclude herself (on the contrary, she acquires possessory rights that are subordinate to the owner's) but simply by insisting that the rogue lacks the authority to confer ownership rights on the buyer -nemo dat quod non habet. 65 property; it does not illuminate the way in which individuals are drawn into a relationship with the state through ownership. .) , for the inadequacy of remedying the loss of ownership rights with an award of damages ('The idea that a person who buys a specific parcel of land with a specific house on it should be compensated in damages runs contrary to the notion that real property, in such circumstances, is not fungible'). In Lawrence, the ownership of a home was fraudulently transferred and a mortgage registered in a land titles system. The pure More generally, the possibility of exclusive agenda-setting authority depends on two things, which I discuss in turn below. First, it requires that that the law protect owners from potential usurpers of their agenda-setting authority. Because the biggest threat to an owner's authority is not use of the resource by others but use that is inconsistent with her plans, the law preserves the owner's exclusive position not by ordering others to keep out but by obligating them to fall in line with the owner's agenda. Property-related torts such as trespass are typically seen as requiring others to keep out, but they are better understood as ensuring consistency with the owner's actual or imputed agenda.
Second, the possibility of ownership requires that the law carve out a position that is neither derived from nor subordinate to other rights, privileges, or powers with respect to the resource. I explain below how a number of familiar property doctrines, such as the rule against perpetuities, finders' law, and the law of easements, function to preserve the nature of ownership as a supreme position of agenda-setting authority.
A PROTECTING AGENDAS THROUGH TRESPASS LAW
An important element of the exclusivity of ownership is the priority the owner enjoys relative to others in determining the agenda for the resource. Rights or privileges to use or access a resource present no threat to the owner's supreme authority, so long as these interests are clearly organized around and not inconsistent with the retained authority of the owner. 66 By contrast, such rights of use or access are a threat to an exclusion-based approach, which is why proponents insist that they are exceptional or are simply refinements on the basic idea of property. 67 As the following discussion shows, these subordinate interests are not only basic to any system of property but also perfectly consistent with the idea of property as an exclusive right.
1 Exclusivity rules generally In most societies, multiple users have property interests in the resources owned by others, and property law then aims to render those interests consistent with the owner's position. Property law preserves the core of land titles system, in which the register trumps, was modified to avert the problems introduced by doing away with the nemo dat rule. 66 Contrast theories of ownership that present the owner as the residual claimant after all other rights to the thing from contract or property law are accounted for. See Smith, 'Property Rules,' supra note 16; Yoram Barzel, Economic Analysis of Property Rights (Cambridge: Cambridge University Press, 1989). 67 On an exclusion-based approach, others are potential competitors, dealt with typically by exclusion and, more rarely, by governance rules, in which their interests are traded off against those of the owner. See Smith, 'Governance,' supra note 17 at 468.
ownership not through the exclusion of others but through rules and principles that harmonize the interests of others with the owner's supreme position of agenda-setting authority. Other potential users of a resource have a subservient rather than a competitive relationship with the owner, who is left in charge of the resource. 68 Take the following simple example. Virtually anyone has a privilege to ring my doorbell during the day for any number of reasons: to ask me to donate cans of food to a food bank, to inquire whether I own the car whose lights have been left on, or to give me information on a neighbourhood event. 69 But customary norms limit the access others have to my front door to daytime hours; no one has a privilege to ring the bell at midnight, absent a clear emergency. Custom ensures that the privileges others have in a resource are consistent with a default agenda that reasonable homeowners are presumed to have: as homeowners, we are presumed to participate in a community of people but also to want to preserve the privacy to sleep at night uninterrupted.
Exclusivity rules that harmonize the activities of others with the owner's imputed agenda are well illustrated by the Scandinavian custom of Allemansratt. 70 The principle of Allemansratt ensures that 68 Proponents of the boundary approach are encouraged to overlook the relevance of internal relations by the law's failure to regulate one important kind of internal relation, co-ownership. Thus, with respect to the law of co-ownership, proponents of a boundary approach insist that, whatever sharing must go on between co-owners, property is exclusionary on the outside. boundary approach to the definition and protection of ownership. An exclusion-based approach is particularly plausible where the owner does not make his agenda for the thing explicit and where the appropriate way for most non-owners to fall into line with the owner's agenda is simply to exclude themselves from the thing. For example, owners of dwelling houses are assumed to have plans for their property that require privacy. While even in the case of private homes some access will be consistent with the privacy agenda, as I suggest above, it is plausible to expect non-owners to refrain from accessing parts of the property that are particularly associated with privacy interests -a backyard, for instance, or the inside of a house. But this is not because owners always have a general right to exclude others from the object owned, protected by a duty of exclusion. Rather, it is because the law imputes an agenda to the owner that will tend to be satisfied only by limiting the access that others have to the land in that context. To see the subtle but important difference between the two approaches here, let us once again take up the example of Allemansratt. The owner does not have a general right to exclude others from the land. But owners are assumed to have a privacy-related agenda that guides the restrictions on approaching dwelling houses that we see in Allemansratt. The same default agenda is imputed to homeowners in Canada and determines what counts as a trespass. 74 The orientation of trespass law toward agendas has been made explicit in some trespass cases. Consider the modern approach to the rule that a person owns everything above or below her land, taken in Didow v. Alberta Power Ltd. 75 In Didow, the cross-arms of power lines hung over the property line above the plaintiff's land at a height of about 50 feet. The Alberta Court of Appeal held that this encroachment constituted a trespass. What is important about this case is that the Court did not define trespass in terms of the owner's right to exclude others from a determinate column of airspace. Rather, the Court defined trespass in terms of the owner's agenda: the encroachment was a trespass to the extent that it protruded into airspace that was reasonably necessary for ordinary actual or potential uses of the land. 76 What is going on in this decision is not the allocation of specific, concrete use rights to the owner but, rather, the protection of the owner's agenda (the protection of a type agenda, not a specific token use) from inconsistent use of the resource by others. While in many cases the law imputes an agenda to the owner, there are cases in which the owner's actual agenda matters in determining what counts as trespass. In New Jersey v. Shack, 77 for instance, the owner of a farm brought an action in trespass against two social workers who had visited migrant labourers housed temporarily on his land, although he had earlier refused their requests for permission to enter. The Court held that no trespass had been committed: the owner did not have a general right to exclude others without reason, and the visits were entirely consistent with the owner's agenda of farming. The Court did go on to note that, had these visits interfered with farming, they would indeed have constituted trespass. The actual agenda of the owner also plays a role in separating out so-called spite cases from cases in which the owner is justified in requesting that a non-owner fall in line with an agenda that requires her to keep out. 78 malice fails to set an agenda that the law will protect. She cannot, in the circumstances, exclude others on the grounds that someone else might have had an agenda that would have required exclusion. Questions about an exclusivity-based approach will no doubt surface most strongly in the context of harmless trespass, cases in which the owner has not suffered harm and yet the law prohibits the activity anyway. Harmless trespass cases are taken to be the strongest evidence that exclusion is the essence of ownership. 79 We protect against harmless trespasses, it is thought, because a boundary crossing is an injury to the owner's right to exclude and thus an attack on the integrity of her position, whether or not she suffers measurable harm. 80 The case of Jacque v. Steenberg Homes 81 has become the paradigmatic harmless trespass case used to illustrate the centrality of the gatekeeping function to ownership. 82 The case has been cited for the proposition that harmless boundary crossings are wrongs no matter what the owner's reason for exclusion might be. 83 The defendant, a mobile home company, approached the Jacques, an elderly couple, to ask for permission to cross their field in winter to deliver one of their homes. The Jacques refused permission, but the defendant's agents nonetheless transported the home across the field. Witnesses reported that the defendant's agents giggled as they disregarded the plaintiffs' refusal to grant permission. The Jacques sued, asking for punitive damages, and won. 84 The Court distinguished between measurable harm and injury to the right, and emphasized the importance of guarding against the latter.
If we take protection against 'harmless trespass' to signify the protection of exclusive agenda-setting authority rather than the protection against boundary crossings, we do not collapse this distinction between harm and injury. Harmless trespass cases do speak to the importance of protecting the core of ownership even in the absence of measurable damages; however, the injury is not to the bare right to exclude but, once again, to the exclusivity of the owner's agenda-setting authority over the owned drill a well to divert water where his motive was to force the plaintiff to pay for the passage of water across his land). 79 See Jacque v. Steenberg Homes, 209 Wis. (2d) 605 (1997) [Jacque], which I discuss in more detail below. But see Dwyer, supra note 73 (finding that defendant had a right to cross over private land over the protestations of the owner when snow blocked the public highway). 80 Put another way, harmless trespasses are seen as problematic insofar as property law is committed to the principle that '[n]obody needs to cooperate with others if they do not wish to do so.' See Ripstein, 'Private Order,' supra note 12 at 1411. 81 Supra note 79. 82 See, e.g., Merrill & Smith, 'Morality,' supra note 4; Smith, 'Nuisance,' supra note 4 at 983-4. 83 Ibid. 84 Jacque, supra note 79.
resource. Take the case of the extremely skinny man who creeps into my bed in the afternoon, takes a nap, and leaves without a trace, not even an imprint on the sheets. 85 Assume that I have not actually made plans to sleep during the afternoon. The skinny man does no harm to my actual agenda. But there is an injury to the privacy-driven agenda that the law imputes to ordinary homeowners. Harmless trespasses are not oxymoronic on an exclusivity-based approach; rather, they simply guard against an injury that is not founded on the right to exclude.
The Jacque case presents something of a challenge to an approach focused on the exclusivity of the owner's agenda-setting authority. Indeed, at first blush, it might seem to be incompatible with this approach, and we might expect a contrary result, given that crossing the snow-covered field with the mobile home did not interfere with the Jacques' agenda, farming. Compare Jacque with the outcome in Dwyer v. Staunton, a case with similar facts that was decided as we might expect from an exclusivity-based approach. 86 In Dwyer, the defendants drove across the plaintiff's field to get into town after a snowstorm essentially blocked the public road. The plaintiff stopped them on their way into town. After protesting the crossing, the plaintiff allowed them to pass, but warned them that they could not drive across his land on the way back. On their return, the defendants attempted to take the same route; they were again stopped by the plaintiff but disregarded his protestations and drove through his barbed-wire fence and across his field in order to continue on their way home. The Court held that the defendants were within their rights in using the plaintiff's field, in the circumstances, provided they did no unnecessary damage. The implication of the decision in Dwyer is that there is no general right to exclude; others owe the owner a duty of exclusion where her agenda for the resource requires it.
Although Jacque was most likely wrongly decided, it is possible to construe the Court's decision as an attempt to preserve the owners' agendasetting authority. Consider the cases to which the Court in Jacque appealed for the principle that harmless trespass is a serious attack on the integrity of ownership, sometimes deserving of punitive damages. These cases emphasize not the importance of protecting the right to exclude as such but the importance of ensuring deference to the owner's agenda-setting authority. When the owner's agenda is an ordinary and reasonable one, such as using a house as a private dwelling, or land for hunting, courts look particularly harshly on flagrantly inconsistent behaviour. In Merest v. Harvey, 87 cited in Jacque, the Court upheld punitive damages against the defendant, a magistrate and member of Parliament, who forcibly joined the plaintiff's hunting party on the plaintiff's land after having asked and been refused permission to do so. This was a case of protecting the owner's agenda and not simply enforcing the duty others have to exclude themselves from the land: the plaintiff used the land for hunting, and the defendant's actions, spoiling the grass and shooting at the game that the plaintiff had found, very much interfered with this agenda. 88 Both the ordinariness of the plaintiff's agenda and the incompatibility of the defendant's actions with it are evident in, for example, the concern raised by the defendant's counsel that the jury, as 'lords of manors in sporting country,' was obviously motivated to find in favour of the plaintiff by 'the jealousy of preserving game' and in the praise heaped on the plaintiff for keeping his cool. 89 It is similarly the importance of preserving the owner's agenda-setting authority that was behind Chief Justice Gibbs' hypothetical in Merest, which finds its way into the reasons in the Jacque case:
Suppose a gentleman has a paved walk in his paddock, before his window, and that a man intrudes and walks up and down before the window of his house, and looks in while the owner is at dinner, is the trespasser to be permitted to say 'here is a halfpenny for you which is the full extent of the mischief I have done.' Would that be a compensation? I cannot say that it would be. 90 The hypothetical, like the Merest case itself, points to an interference with the owner's agenda-setting authority, a deliberate, even insulting, effort to act in a way inconsistent with the privacy-related agenda we impute to homeowners.
Does the Jacque case similarly display the Court's concern to ensure deference to the owner's agenda? Recall that the case concerned not a private home but a farmer's field, which, as it was winter, was not under crop. And yet we may be able to discern even here the Court's concern for the owner's agenda-setting ability. This is where it helps to keep in mind that the owner has a fundamental interest not just in deciding how to use the resource but also in securing her position. No sovereign can afford to attend only to ruling, ignoring the preservation of her effective power to rule. The Jacques did have a reason for denying access: they were concerned with losing title through adverse possession. Now, they were mistaken as to the law in this case, and their project -88 The punitive damages were no doubt also motivated by the defendant's abuse of public office: the defendant threatened 'in his capacity as magistrate' to arrest the plaintiff and defied him to bring an action. Ibid. at 442-3. 89 Ibid. at 444 ('There was not one country gentleman in a hundred, who would have behaved with the laudable and dignified coolness which this Plaintiff did'). 90 Ibid. at 443. bolstering title by limiting access -was, objectively, not going to bear much fruit; an adverse possessor will succeed only where he possesses without the owner's permission. But deference to owners includes leaving it to owners to pursue questionable projects, within certain limits. 91 It would be quite a different matter if the Jacques really had no overall agenda that they sought to preserve through exclusion but were seeking to exclude the defendants out of spite. Harmless trespass cases do not protect owners where they purely seek vindication of exclusionary rights and where the integrity of agenda-setting authority is not also at stake. Where the owner seeks to exclude for no reason at all, she does not advance an agenda worth protecting. Her desire to exclude others cannot, on its own, justify protection against harmless trespass in the form of an injunction or punitive damages, as the Court found in Dwyer.
B PRESERVING HIERARCHY: THE RULE AGAINST PERPETUITIES, EASEMENTS, AND FINDERS' LAW
I began Part IV by pointing out that exclusive agenda-setting authority requires two things. The first, discussed just above, is rules that obligate others to fall in line with the owner's agenda. The second is rules that ensure that the position of ownership is non-derivative and not subordinate to another's position with respect to the property. A number of property rules that I will consider here accomplish this. Chief among them is the rule against perpetuities. Future interests that cut short the present owner's tenure on the happening of an event that might occur remotely attract the rule against perpetuities. 92 To put it another way, the rule summarily voids contingent future interests that are not sure to vest (if at all) within a suitably short time frame. On an exclusivity-oriented view, the rule against perpetuities has a clear role within our property system: its function is to preserve the status of ownership as a supreme position of authority. The problem with contingent future interests is not that the past owner limits what the present owner can do with her property but, rather, that the past owner has altered the position of ownership itself by introducing a threat of forfeiture that could hang over the position indefinitely. In removing such threats of forfeiture, the rule against perpetuities prevents past owners from turning a supreme position into a subordinate and contingent one and so creating a power vacuum. Take the following grant of Blackacre: to X and his heirs if we are at peace, but if there is a war, immediately to Y. X and his successors may come and go as owners of Blackacre without war breaking out and so without losing their position. But even if X and his successors suffer no actual restrictions or loss because of the condition, the office vacated by the grantor is not entirely filled by X, nor by anyone, unless and until Y's interest vests or is struck down. X and his successors may fulfil the basic functions of ownership in the mean time, but they stand to forfeit their position unpredictably and suddenly to another.
To understand the function of the rule against perpetuities, it helps to recognize that it does not favour any particular present or future owner. It does not strive to ensure that any individual holds on to her rights. The rule is concerned not with the officeholder but, rather, with the office itself. Thus, the rule appears to be indifferent both to whether the future owner's interest vests and to whether the present owner's interest is cut short: the pressing concern is to avoid situations in which the future interest might vest outside the set period. Once it is clear that the future interest will vest, if at all, within an acceptably short time frame, the rule gives no further thought to the fact that the current owner might have her interest cut short within that set time frame. We can tolerate a short interregnum in which the present owner operates temporarily under the threat of forfeiture but not one that lasts indefinitely, or for too long.
A boundary approach, in looking to the right to exclude to determine the structure of ownership, misses the importance of the rule against perpetuities in preserving the necessary conditions for the possibility of ownership. The rule is rationalized, if at all, as a refinement on ownership that reflects a trade-off: the owner's basic liberty balanced off 10.20.20. See also Palmer v. Holford (1828) , 38 E.R. 857 (invalidating a gift to all grandchildren alive twenty-eight years after the testator's death on the grounds that the testator had created a gift that could be suspended beyond twenty-one years after the death of the life in being (the testator's son)); Robinson v. Adair (2004), 247 Sask. R. 148 (Q.B.) at para. 14. against other goods, such as intergenerational equity, which is undermined by dead-hand control, or market efficiency, which is adversely affected by excessive fragmentation of legal rights. 94 The deficiency of this account is most evident when we examine how the rule against perpetuities works in the context of the property system as a whole. There are three reasons that the rule against perpetuities ought not be seen as primarily concerned with offsetting the effects of deadhand control over the use of the land. First, the rule is activated even where the condition triggering the future interest has nothing to do with the present owner or her use of the land. There are, of course, conditions subsequent that aim to have the same effect as a restrictive covenant: to Jones, but if anyone desecrates the family graveyard, then to Smith. But the rule also applies to the following: 'to Jones, but if any of A's children marry, to the first of them to do so.' Here Jones is subject to the risk of forfeiture, although the condition, which has to do with A's and A's children's choices, does not dictate what Jones and his heirs can do with the land. The application of the rule to both these situations suggests that dead-hand control over land use is not primarily the issue that the rule addresses.
Second, past owners exert a great deal of influence over the present owner's choice set in circumstances that the law does not aim to forestall or correct. 95 With respect to many ownable resources, the present-day owner fills a position vacated by a predecessor through death, gift, or sale. This is particularly true of land, which endures indefinitely and so witnesses a long parade of owners over time. 96 Pre-owned resources, and land in particular, bear the legal and physical imprint of the 94 Merrill & Smith, 'Morality,' supra note 4 at 1892 (explaining that the rule against perpetuities reflects a balancing of owner autonomy with other competing concerns in extraordinary circumstances). Penner, Idea, supra note 5 at 99 -100, has a more complicated view about the rule against perpetuities as a means of preventing deadhand control over the use of property. He argues that new owners succeed old ones not through any kind of transfer but, rather, by 'directional abandonment,' whereby the ex-owner withdraws her will from a thing in such a way that the new owner is in a position to pick it up. When people die, their interest in the thing does too, and so there is a real problem when their intentions outlast their death. The rule against perpetuities ensures that at some point the intentions of the ex-owner 'fall away,' making room for the will of the new owner. Because Penner sees ownership not as a kind of authority-wielding office but, rather, as a space for expressing one's will, his theory has difficulty explaining how ownership is and ought to be transferred from one person to the next. 95 This raises issues of intergenerational equity, but, for the most part, property law does not, as it is now, aim to account for this. 96 Rose, 'Blackstone,' supra note 60 at 614, suggests that 'land's durability is also the reason why land is so central to doctrinalism.' agendas set by prior owners. 97 A prior owner sets the course for the decisions of future owners through the agenda she chooses; for example, the new owner of Blackacre might no longer be able to use it for agriculture if a previous owner used it for waste disposal, and the new owner of an evening gown might not be able to wear it if a previous owner had it altered to a size that is too small for her. Even when the owner is not bound to follow the prior owner's agenda, the suitability of the resource for the present owner's purposes is, in part, a function of its history and of the choices others have made. This narrowing of an owner's choice set is perfectly consistent with the idea of ownership. Property law does not ensure that the owner can make any use of the resource that she might desire. Finally, if the rule against perpetuities was primarily a policy response to dead-hand control over use, it would be quite inconsistent with other property devices, such as restrictive covenants, life estates, and trusts, that enable the prior owner to curtail dramatically the kinds of decisions that the present owner can make. Restrictive covenants, for instance, are not strictly construed, as are conditions subsequent, but, rather, are tolerated as a kind of private zoning device. 98 The rule against perpetuities does not work at cross-purposes, because it does not aim to root out excessive restrictions on choice; rather, it seeks to ensure a timely transfer of authority from one owner to the next by cutting out transitional positions subject to forfeiture. Restrictive covenants are not subject to a similar corrective because, unlike conditions subsequent, they affect the scope of an owner's authority without reshaping the very idea of ownership, through the threat of forfeiture, into a transitional and uncertain position. An owner who breaches a restrictive covenant may be subject to an injunction but does not stand to lose her position. 99 Life estates similarly enable a former owner to restrict the present owner's use of land but do not attract the concern that conditions on fees do. 100 This is because the owner's position is not subject to the possibility of forfeiture. The remainderman's takeover is, unlike the contingent future interest holder's, certain and predictable (which explains why we treat remainders, in the ordinary course, as vested rights rather than as contingent rights that cut short the prior interest). 101 Finally, the fiduciary restrictions on trustees are also, unlike the condition subsequent, consistent with the full assumption of ownership authority. 102 Trustees are obliged to set an agenda for the resource in a way that serves the interests of the beneficiaries of the trust, a major restriction on use. But then, the very idea of political sovereignty and its claim to legitimacy works in the same way. Political sovereigns, like trustees, are constrained to set an agenda that serves the interests of their constituents, but they wield agenda-setting authority nonetheless.
The apparent contradiction between the rule against perpetuities and other property tools, such as restrictive covenants, trusts, and life estates, dissolves once it is clear that the function of the rule against perpetuities is to guard against forfeiture rather than to prevent dead-hand control over use.
Easements
The law of easements is also geared toward ensuring that owners occupy the right place in the property hierarchy, that their position is, in other words, supreme. Limits in property law on what qualifies as an easement amount to exclusivity rules that preserve the supremacy of the owner's position. Thus, an interest cannot be an easement where it is inconsistent with retained ownership rights. This point was explicitly made in, for example, Shelf Holdings Ltd. v. Husky Oil Operations Ltd. 103 In that case the right to run pipelines underneath farmland qualified as an easement only because the Court struggled to find that the pipelines were perfectly consistent with the agenda the owner had set, viz., farming.
101 A similar concern with the institution of ownership more generally explains why, in the case of chattels, the law does not prohibit the destruction of things -the surest way for one owner to prevent anyone else from wielding agenda-setting authority with respect to a thing. Once again, property law aims to preserve the institution of ownership and so, too, the possibility of agenda-setting authority with respect to ownable things. This does not mean that the law sets out to protect things themselves in order that someone might some day own them. See Lior Jacob Strahilevitz, 'The Right to Destroy ' (2005) 114 Yale L.J. 781. 102 Restrictions flowing from the terms of the trust are questionable. Perhaps the answer is that the threat to the institution of ownership is under control because beneficiaries to the trust can get together and collapse it. Notwithstanding the long-term physical presence of the pipelines, the Court found that the interest in question was not so broad as to interfere with the owner's agenda-setting authority. 104 The case underscores the importance of preserving the owner's special agendasetting authority. 2 The law of finders The law of finders provides another illustration of the harmonizing effect of exclusivity rules. The law of finders ensures that things that are lost or mislaid do not go unused, all the while preserving the owner's position of supreme authority. Finders are not obligated to exclude themselves but, rather, can pick up and use lost or mislaid things. 105 Property law permits a person to pick up goods that may have been abandoned or lost, so long as the finder does not intend to deprive another of her rights. The finder's relationship to the owner reflects a clear hierarchy of authority, with the owner on top. The finder's first obligation is to care for the thing and to take reasonable steps to reunite it with the owner. This quasi-bailment obligation limits what the finder can do: she cannot act in a way that is inconsistent with the return of the thing to the owner. A finder's limited power to make decisions about the use of a thing does not extend to dissipating its value or to consuming or destroying the thing itself. The owner's position is safeguarded by the finder's obligation to defer to her superior right and the owner's ability to retake charge of the thing at anytime. It is not exclusion but, rather, rules that harmonize the finder's position with the owner's that protect the core of ownership in cases of lost or mislaid goods.
Ownership is not necessarily exclusionary, but is necessarily an exclusive position of authority. Property law can fail to ensure that others exclude themselves from a thing without jeopardizing the security of the owner's position. But if property law failed to ensure that the owner is fully in charge of the resource, either by harmonizing the interests of others with the owner's position or by ensuring a full transfer of authority from one owner to the next, it would undermine the possibility of ownership. Why have property theorists so tenaciously emphasized exclusion? I cannot provide a complete answer to this question, but I will consider here why the exclusion of others from the object of the right is thought to matter so much to the justification of ownership. The argument is that the right to exclude forges the link between property and freedom, and freedom is the key justificatory reason for ownership. In what follows, I explain that we do not in fact lose traction in the argument that ownership promotes freedom by emphasizing the exclusivity of ownership over its exclusionary function. I am most interested here in how the right to exclude is thought to feature in property's promotion of freedom from domination, the kind of freedom that it is the state's business to promote and the promotion of which offers a strong justificatory case for private ownership. Insofar as exclusion-based accounts of ownership establish the critical contribution of a right to exclude to freedom of this kind, the value and even the indispensability of a right to exclude might follow. I aim to show that ownership's freedom-enhancing effects do not depend on the right to exclude.
To start with, it should be clear that freedom is not simply the freedom to choose among an adequate range of valuable options ( personal autonomy). It has another aspect: the freedom from manipulation, or the freedom to determine one's own values and interests and to sort through and prioritize these values and interests in deciding how to act. This aspect of freedom, which we can call moral autonomy, has an important role in the justification of a system of property. Civic republicans claim that ownership (of some property) is justified on the grounds that its wealth-enhancing effects ensure substantive moral autonomy: a person of means is not dependent on others for her well-being and is thus free to act morally rather than merely prudentially. Poverty threatens autonomy because
[i]f a person is faced with abject and long-term material deprivation, he will be preoccupied with his most impelling needs and will have neither the opportunity nor the psychological space to consider in general how he wants his life to go. 106 Bruce Ackerman explains the point thus: '[a] propertyless person lacks crucial resources needed for self-definition. . . . He can never enjoy the luxury of asking himself what he really wants out of life. . ..' 107 Property is said to ensure that a person will have the freedom to choose her projects for reasons that are truly her own.
There is no reason to think that a right to exclude others from the object owned does something for moral autonomy that a non-exclusionary right would not. 108 Most republican accounts of the connection between moral autonomy and ownership are set out in terms of the economic security that ownership creates: ownership (and historically the focus was on ownership of land) produced enough wealth to meet a person's needs, to leave her free to turn her mind from prudential matters to moral questions. But a right to exclude is not specially tailored to produce the kind of independence-creating effects that a republican has in mind. A right to use can generate wealth just as much as a right to exclude 109 and can therefore also generate the material independence with which republicans are concerned.
Does it count as an independence-enhancing feature of a right to exclude that it does not require the cooperation and consultation with others that a non-exclusionary use right might require? 110 In other words, are exclusionary rights alone able to promote moral autonomy, whereas, on the other end of the spectrum, rights to share in the use of a resource will tend not to? The answer, simply, is no. Moral autonomy is not undermined by the social requirements of cooperation in the context of communal ownership, with the kinds of exchange and compromise that cooperation requires. Cooperative exchange is an exchange between equals. Moral autonomy is threatened not by cooperative exchange but by the toadying and self-abasement that mark a relationship between unequals.
Ownership is also (and perhaps more commonly) said to contribute to personal autonomy. A person's ability to author his own life (which is what we mean by personal autonomy) is enhanced where he has an expanded set of valuable choices from which to select. Implicit in the idea of choice is that a person has the means to carry through in pursuit of his chosen ends. 111 Property rights are said to serve our interest in personal 108 The argument could be pushed further: there is no reason why the economic benefits of ownership could not be provided by some non-proprietary kind of wealth, such as income from a job with a reasonable security of tenure. 109 If a right to use is not limited to one's own personal needs but is transferable, or if the surplus from use is transferable, then we can readily see how a right to use might generate wealth. 110 Co-tenancies, for instance, may require some degree of coordination if tenants are to access the full benefits of their rights. How might property's exclusionary nature forge its relationship to personal autonomy? It might be argued in support of an exclusion-based approach that a right to exclude is critical to personal autonomy on the same grounds that the modern form of the jus abutendi or abusus is. The modern abusus is the owner's power to engage in non-conforming uses, to put the thing to a use other than what, objectively, might be considered its most natural or efficient use. 113 Although our intuitions do not lead us to link the right to misuse a thing to freedom, the importance of the right to misuse to the exercise of the will and to self-definition has received a great deal of attention in modern democracies. 114 A right to misuse a thing, it could be argued, is part and parcel of personal autonomy: the ability to choose an agenda that is not to the liking of one's peers. 115 It might similarly be argued that the exclusion of others from the object owned is part and parcel of a person's ability to apply her means only to the ends she has set for herself. The argument roughly is that property relates to freedom insofar as it establishes a sphere of liberty to set and pursue one's own ends and that it enables the independent setting and pursuing of ends insofar as others are excluded from the object. On this view, we protect against harmless trespasses because anyone else's unlicensed use of your thing usurps your ability to choose the ends to which your means are directed. 116 112 James Buchanan, Property as a Guarantor of Freedom (Aldershot, UK: Edward Elgar, 1993) at 38 -40. 113 See Xifaras, La Propriété, supra note 60 at 113, on modern abusus and jus abutendi. 114 See Strahilevitz, 'Right to Destroy,' supra note 101. 115 Again, this raises important questions about abuse of right, or the inherent limits on agenda-setting authority: the pursuit of valued and valuable ends ought to count as a legitimate exercise of agenda-setting authority, no matter how trivial or idiosyncratic the ends sought. 116 This view is suggested in Ripstein, 'Harm Principle,' supra note 12.
There is great appeal in the fusion of the right to exclude with property's freedom-enhancing quality. If an owner's resource may be the means to another person's ends, even if the pursuit of those ends does not interfere with the owner's pursuit of her own, it seems right that an owner is thereby deprived of the ability to decline to exercise her powers to pursue purposes that she has not set. But the importance of exclusion to personal autonomy depends on the extent to which the real boundaries of the thing are coextensive with the owner's exclusive authority. 117 Does it necessarily follow that another's relationship with a resource limits an owner's ability to set and pursue her own ends? Is it enough to guarantee personal autonomy that an owner has the indirect ability to limit another's access, by setting an agenda to which others owe deference, or does personal autonomy require more, the direct ability to 'decide when to make property [the physical thing] available to others'? 118 Whether or not another's use of a thing is a usurpation of the owner's means in furtherance of ends that she has not set (and, thus, ought to be free not to pursue) depends on the extent to which the object itself exists solely to serve her ends.
Understandably, if a person achieves autonomy only through mastering external things, then ownership must entail the right to exclude or else fail to enable autonomy. One cannot master a thing -be, in other words, the one whose will shapes the fate of the thing -if another is also at liberty to leave her mark on the thing by using it. But what connects mastery, and, by implication, the exclusion of others, to autonomy? One answer is distinctly Hegelian: it is in 'investing an object with purpose' that a person becomes aware of the 'features of rationality,' purpose and will, and thus is constituted as a free person. 119 Modern proponents of exclusion-based approaches to property explain the importance of access control in terms of privacy rather than of metaphysics. Jeremy Waldron, for instance, explains that exclusion avoids the moral exhaustion that would result if we had constantly to act in accordance with the interests of others: 'it is important for individuals to feel that they can make some decisions without treading on the rights of others.' 120 Waldron explains that, because of the physical dimension of human activity, private decision making requires control over one's material environment. Some idea of 'one's own' is necessary to autonomy. And 'one's own,' a private sphere, necessarily implies exclusion of the interests of others in decision making.
Let us accept for a moment what Waldron has to say about the importance of being free to disregard the interests of others in deciding how to act. Does this lead us to conclude that a right to exclude is morally significant in and of itself? Is the right to exclude others from the object owned the only way to protect what amounts to the self-seeking nature of ownership, the ability to ignore the interests and projects of others in making choices about the resource?
Exclusion-based approaches move too quickly from the importance of a self-seeking sphere of action to the importance of the right to exclude others from the thing. This is to confuse self-seekingness with self-assertion over inert material objects. Exclusion might be particularly important if mastery over things were critical to autonomy, but it is not necessary for the kind of self-seeking decision making that appears to be the real concern that Waldron raises. If the owner is in a position to disregard the interests of other individuals in setting her agenda, the fact that others may have some access to the object (in a way that does not dictate the agenda for it) ought not to lead to the moral exhaustion Waldron describes. The relationships others have to a resource need not limit the owner's ability to set the agenda for it, and to do so for reasons that are truly her own, where these relationships are organized around the owner's position.
In summary, in denying that the right to exclude forms the core of ownership, we are not denying ownership's link to freedom. The exclusivity of ownership ensures that others do not dictate what agenda the owner must set for a thing, and it does not require that the owner elevate the interests of particular other individuals above her own. VI 
Conclusion
I have argued above that the exclusivity of ownership refers not to the right that others exclude themselves from the object owned but, rather, to the owner's special agenda-setting authority, a position that is neither derived from nor subordinate to the positions of others with respect to that resource. The function of much of property law and property-related tort law, I have argued, is to preserve the exclusivity of the position of the owner by ensuring its supremacy in relation to the rights and privileges of others and by ensuring that non-owners fall in line with the owner's agenda. Exclusion is simply a special case of a more general strategy of deference to the owner's agenda.
